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	DATE:
	February 28, 2006
	
	

	To:
	Steve Clem
	
	

	From:
	M. Concetta Burton, Esq.
	
	

	Subject:
	The Implications of A School Closing As a Result of the Avian or Pandemic Flu On A Private School’s Contractual Obligations to Teachers and Parents



This Legal Development Advisory provides guidance on the impact of a school closing as a result of the avian or pandemic flu on a private school’s contractual obligations to teachers and parents.

Salary Continuation Obligations to Teachers 


1. Does a private school have a legal obligation to continue to pay a teacher if the school is closed as a result of the avian or pandemic flu?

There is no simple answer to this question.  Whether or not a private school has a continuing obligation to pay a teacher under such circumstances depends upon the nature of their affiliation – whether the teacher is an at-will employee, whether the teacher has an employment contract and the terms of any such employment contract.  

(
At-Will Employment 

If the employment relationship between the private school and the teacher is at-will (meaning that both the teacher and the school would enjoy the right to terminate the relationship at any time, and for any or no reason), then the private school would be free simply to end the employment relationship immediately in the event of a closing and, thereby, avoid any obligation to pay.  Of course, a school might conclude that terminating its teaching staff in the event of a potentially short term closing might be penny wise and pound foolish, if it meant that the school was unable to reopen, for lack of staff, once the health threat had passed.  But the school’s ability to end the relationship outright may give it the leverage to retain teachers in an unpaid status, for example by placing them on an unpaid leave, during the period of avian or pandemic flu-based closing, without facing a wholesale defection of teaching staff.

(
Employment Contract Context 

If the private school and the teacher are parties to an enforceable employment contract, then, unless the contract provides for the contingency that the school does not have to continue to pay the teacher when the school is closed, an attempt by the school to stop paying the teacher when the school is closed as a result of the avian or pandemic flu would most likely constitute a breach of the employment contract and would subject the school to liability.  Liability would be imposed even if the school’s decision to close is appropriate and wise.  For example, in Libby v. Inhabitants of Douglas, 175 Mass. 128 (1900), the Court faced the question of whether a teacher, who had a contract that required him to teach for 10 months for $800 in compensation, was entitled to compensation for the approximately three week period when the school was closed because of the occurrence of diphtheria in town.  Id.  The Court found that the teacher was entitled to continue to be paid during this period.  Specifically, the Court held that, while the decision to close the school was prudent, the teacher was nonetheless entitled to be paid for the period that the school was closed because the contract between the teacher and the school did not provide for any circumstances under which the school’s obligation to pay the teacher was suspended.  Id. at 130-131.     

If a private school closes as a result of the avian or pandemic flu and the employment contract between the teacher and the school does not provide for the contingency that compensation payments to the teacher can be suspended for any period of time that the school is closed, what defenses, if any, might be available to the school if it stopped paying wages to a teacher in breach of the employment contract?  

Although the law recognizes a number of defenses for breach of contract, in the context of a school closing as a result of the avian or pandemic flu, the defense that would most likely be available is the “defense of impossibility.”
  Whether this defense is available, however, depends on the circumstances under which the school was closed.  The Court’s decision in Libby, supra, makes clear that whether or not this defense is available turns on whether the decision to close is made voluntarily by the school or whether the closing is mandated by a government authority.  In Libby, supra, the school argued that it was excused from its obligation to pay the teacher for the period of time that the school was closed because of the “prevalence of diphtheria in town.”  Libby, 175 Mass. at 130.  In other words, the school argued that it was impossible for it to perform its obligations under the contract – giving the teacher a place to teach – because the school was closed.  The Court rejected this argument because the decision to close the school had been voluntary.  Id. at 131.  Specifically, the Court found that the school closing was based upon “a precautionary order” by the school committee that was “wise and prudent … [but] not due to any cause which made it impossible for the school to be kept open ….”  Id. (emphasis added).  This statement strongly suggests that if the school had been mandated by the government to close its doors (rather than voluntarily being closed), then the defense of impossibility would have been applicable and the outcome of the case might have been different.    

2. What should a private school do to ensure that it can discontinue paying salary to teachers if the school is closed as a result of the avian or pandemic flu?  

If the private school wants the greatest flexibility to avoid having to pay teachers if the school is closed as a result of the avian or pandemic flu, then it should to do the following:  

(
If the school intends for its teachers to be “at will,” the school should have legal counsel review any offer letters or “handbook” procedures to ensure that an at-will relationship has truly been established.  Specifically, legal counsel should make certain that any offer letter clearly states that the offer and the teacher’s response to the offer are not intended to constitute a contract for a specific term; that the relationship between the teacher and the school is at-will; and that if the offer is accepted, both the teacher and the school retain their right to terminate the employment relationship at any time with or without notice or cause.  Any handbook or other policies should be to similar effect.

(
If the school relies on employment contracts, then the school should have legal counsel review the form of the employment contract to ensure that it provides for the contingency that compensation payments to the teacher can be suspended for any period of time under certain circumstances.  The contingency can be written broadly, i.e. any time the school is closed for health or safety reasons, or narrowly, i.e. any time the school is closed as a result of the avian or pandemic flu.  It goes without saying that teachers will want the contingency to be written as narrowly as possible.   

3. What additional factors, if any, should a private school consider in the context of a school closing as a result of the avian or pandemic flu? 

For the financial protection of their institutions, it is understandable that a school will want (and need) the right to discontinue paying salary to its teachers if the school is closed as a result of the avian or pandemic flu.  However, from a practical standpoint, a school may not want to exercise this right.  Whether this right should be exercised, however, will turn on whether the closing is temporary, i.e. a few days or weeks, or more long-term, i.e. a semester or an academic year.  For example, if the school closing is temporary, i.e. a few weeks as it was in the Libby case, then terminating teachers (and thereby saving the cost associated with salary continuation during this period) is not necessarily the best solution.  This is because, under such circumstances, the teacher may look for and accept other employment.  This can lead to a difficult situation for the school – it may be able to re-open, but it cannot do so because it does not have the necessary teaching staff.  Therefore, even if not legally required to do so, from a practical standpoint, if the closing is temporary, the prudent decision for the school may be to continue paying its teachers to ensure that the teachers are ready to resume their teaching responsibilities as soon as the school is ready to re-open.  

Tuition Reimbursement – Obligations to Parents

4. Does a private school have a legal obligation to reimburse parents for pre-paid tuition if the school is closed as a result of the avian or pandemic flu?

This question comes up only if (i) the private school and the parents are parties to an enforceable and binding contract and (ii) the tuition is paid, in whole or in part, prior to the educational services actually being provided.
  The general rule is that if a private school is closed because of circumstances such as the avian or pandemic flu and is therefore not able to provide educational instruction, then the school is technically in breach of the enrollment contract and is liable for reimbursing parents for any pre-paid tuition.  Simply put, the private school is not entitled to keep the tuition because the school has not provided the educational services for which the parents contracted.  

But whether a private school will be required to reimburse pre-paid tuition to parents may well depend upon the length of the closing – whether the school was closed for a short period of time, e.g. a few weeks, or a long period of time, e.g., a semester or the entire academic year.  If the closing was short-term, there would likely be no obligation to reimburse pre-paid tuition if, with the time remaining in the academic year, the school is nonetheless able to provide the educational instruction for which the parents contracted.  If the closing is for a long period of time, such as the entire academic year or a substantial portion of it, then the school would likely be liable for breach of contract (and obligated to reimburse the parents for the pre-paid tuition), because the school would not be able to provide the contracted for educational services.  

5.  What provision, if any, should a school include in its enrollment contracts to address the issue of what happens to pre-paid tuition in the event of a school closing as a result of the avian or pandemic flu?  

To avoid disputes down the road, schools might add a provision to their contracts with parents for educational services spelling out what will happen with respect to pre-paid tuition in the event of a school closing as a result of the avian or pandemic flu, or other health-related concern.  For example, the provision could state the following:  


●
that pre-paid tuition will not be reimbursed for short term closings where the school is nonetheless able to fully provide the educational services for which the parents have contracted; 


●
that if the semester (or academic year) is cancelled, pre-paid tuition will be credited toward the following semester (or academic year); or


●
that if the semester (or academic year) is cancelled, and the student does not return to the school the following semester (or academic year), the school will reimburse the pre-paid tuition to the parents.  (the school might also want to spell out whether the reimbursement will be made in a lump-sum or over a period of time).  

6. If a private school is closed as a result of the avian or pandemic flu, would the school nonetheless be legally obligated to reimburse pre-paid tuition if it continued to provide educational instruction to its students through non-traditional methods?   


Generally speaking, if a school is closed as a result of the avian or pandemic flu, then, unless the enrollment agreement between the school and the parents specifically affords the school the discretion to determine how and by what method educational instruction will be provided to students, any deviation from traditional (in-class) educational instruction is technically a breach of contract.  However, whether a school is liable to parents for pre-paid tuition under such circumstances turns on whether the substitute performance – the alternative educational instruction – is substantially similar to what was contracted for in the enrollment agreement.  This can be a fairly high standard to satisfy.  For example, in American Computer Institute Inc. v. State of Alaska, 995 P.2d 647 (2000), after the school closed two of its campuses, the students who had been enrolled at the campuses that were closed had the option of completing their studies at either (1) another school or (2) by participating in an accelerated program at the same school.  Id. at 652-53.  The Court found that neither of these options was substantially similar to what the students had contracted for and therefore found the school liable for breach of contract.  Id.  Therefore, to avoid any uncertainty (and potential disputes) as to whether an alternative method for providing educational instruction would be an suitable substitute, the prudent approach is for a school to include a provision in its enrollment contract that explicitly permits the school, during a closing as a result of the avian or pandemic flu (or a closing for some other health related reason), to provide educational instruction through non-traditional methods, i.e. web-based teaching.  

Needless to say, planning for a severe and relatively novel health risk is complex, and the steps which may best position schools for this purpose (such as retaining teachers in an at-will status) may be inconsistent with other, broader goals (such as building a stable core of long-term staff).  Finding the right balance will require a focus both on the new and different challenges facing schools today, and on the traditional values and mechanisms which have guided independent schools through centuries of success.

� The information provided in this advisory is for general, educational purposes.  It is not intended to be, and should not be viewed as, legal advice with respect to any particular situation, as to which schools should instead consult with their legal counsel.





� The defense of impossibility is a “doctrine under which a party to a contract is relieved of his or her duty to perform when performance has become impossible … (through no fault of the party).”  Black’s Law Dictionary 518 (Abridged 6th ed).


� For purposes of this advisory, it is assumed that the contract requires the school to provide educational instruction to the student and that the contract does not specify the exact number of instructional days that the school will provide.  
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